NEBRASKA DEPARTMENT OF HEALTH AND HUMAN SERVICES
NOTICE OF PUBLIC HEARING

September 16, 2019
10:00 a.m. Central Time
Gold’s Building — Room 534
1033 O Street, Lincoln, Nebraska

The purpose of this hearing is to receive comments on the proposed adoption of new
regulations, proposed amendment to current regulations, and the repeal of the following
regulations:

The following regulations are proposed for ADOPTION:

Title 395 NAC 4 — Initial Assessment, Case Management, and Permanency

The proposed new chapter of regulations governs contact with children who may be a
witness or alleged victim of abuse or neglect; accepting relinquishments of parental rights;
extended guardianship assistance, including appropriate use of funds; and extended
adoption assistance, including appropriate use of funds.

Title 395 NAC 5 — Indian Child Welfare Act

The proposed new chapter of regulations sets forth the standards and procedures for the
Department’s review of cases subject to the Nebraska Indian Child Welfare Act.

The following regulations are proposed for AMENDMENT:

Title 395 NAC 9 — Alternative Response

The proposed changes remove repeated statutory language from the regulations, add a
definition of family plan, modify the exclusionary and review, evaluate, decide (RED) team
criteria, and update formatting.

The following regulations are proposed for REPEAL in their entirety. The relevant
portions of the following chapters are being moved into the proposed Title 395 NAC 4.

Title 390 NAC 2 — Supports

Title 390 NAC 3 — Overview Of The Intake Function

Title 390 NAC 4 — Initial Assessment Phase for Child Protection Services and Status
Offense Cases

Title 390 NAC 5 — Ongoing Services Phase

Title 390 NAC 6 — Permanency Objectives

Title 390 NAC 7 — Out-Of-Home Placement

Title 390 NAC 8 — Court and Legal Issues

Title 390 NAC 9 — Interstate Compact on the Placement of Children (ICPC)

Title 390 NAC 11 — Specific Issues For The Children In The Custody Of The Department



Title 390 NAC 12 — County Juvenile Services Aid Program

Authority for these regulations is found in Neb. Rev. Stat. § 81-3117(7).

Interested persons may attend the hearing and provide verbal or written comments or
mail, fax or email written comments, no later than the day of the hearing to: DHHS Legal
Services, PO Box 95026, Lincoln, NE 68509-5026, (402) 742-2382 or
dhhs.regulations@nebraska.gov, respectively.

A copy of the proposed changes is available online at http://www.sos.ne.gov, or by
contacting DHHS at the mailing address or email above, or by phone at (402) 471-8417.
The fiscal impact statement for these proposed changes may be obtained at the office of
the Secretary of State, Regulations Division, 1201 N Street, Suite 120, Lincoln, NE 68508,
or by calling (402) 471-2385.

Auxiliary aids or reasonable accommodations needed to participate in a hearing can be
requested by calling (402) 471-8417. Individuals with hearing impairments may call
DHHS at (402) 471-9570 (voice and TDD) or the Nebraska Relay System at 711 or (800)
833-7352 TDD at least 2 weeks prior to the hearing.



FISCAL IMPACT STATEMENT

Agency: Department of Health and Human Services

Title: 390 and 395

Prepared by: Sherri Haber

395 Chapters 4,5,9,11

Chapter: 390 Chapters 2-9, 11, 12 and

Date prepared: 11-08-2018

Subject: Child Welfare Regulation Rewrite

Telephone: 402-471-7989

Type of Fiscal Impact:

State Agency Political Sub. Regulated Public
No Fiscal Impact ( ) ( ) ( )
Increased Costs (O) Q) (0)
Decreased Costs (O) Q) (0)
Increased Revenue (0O) Q) (0)
Decreased Revenue (0O) (0O) (0)
Indeterminable (O) Q) (0)

Provide an Estimated Cost & Description of Impact:

State Agency:
Political Subdivision:

Regulated Public:

If indeterminable, explain why:
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DRAFT NEBRASKA DEPARTMENT OF

07-09-2019 HEALTH AND HUMAN SERVICES 395 NAC 4
TITLE 395 CHILDREN AND FAMILY SERVICES: PROTECTION AND SAFETY
CHAPTER 4 INITIAL ASSESSMENT, CASE MANAGEMENT, AND PERMANENCY

001. CONTACT WITH CHILD VICTIM AND PARENTAL NOTIFICATION. When a child is a
possible witness to or an alleged victim of abuse or neglect, the Department has the authority to
contact the child to conduct an interview necessary for an assessment. This may be done
without the consent or knowledge of the parent. A child may be contacted at school, child care,
or other locations away from the home.

002. ACCEPTING A RELINQUISHMENT OF PARENTAL RIGHTS. Prior to signing a
relinguishment of parental rights to the Department, a parent may be offered counseling for the
purpose of providing education on the available options and to ensure the parent is making an
informed decision. A parent may decline to participate in this counseling.

After a parent has completed or declined counseling, the Department will determine whether
accepting the relinquishment is in the best interest of the child. The Department may elect not to
accept a relinquishment of parental rights.

003. PERMANENCY FOR CHILDREN.

003.01 FINALIZING ADOPTION. The prospective adoptive parents of a child in the custody
of the Department will be responsible for retaining legal counsel to finalize the adoption. After
finalization, the adoptive parents have full rights and responsibilities for their child. The
Department no longer has any authority or responsibility for the child except as might exist in
an adoption subsidy agreement.

003.01(A) DESIGNATION OF GUARDIAN. A parent who enters into an adoption subsidy
agreement with the Department must designate a guardian for the child in case of the
death of the adoptive parent or parents. Payment of the adoption subsidy will cease upon
the death of the adoptive parent or parents unless the adoption assistance agreement
provides for assignment to a quardian or conservator. In the event an individual who was
previously a legal parent for the child is appointed as guardian for the child, even if parental
rights have been terminated or relinquished, payment of the adoption subsidy must cease.

003.01(A)(I) EXCEPTION. Payment of an adoption subsidy can continue for up to six
months following the death of the adoptive parent or parents pending the appointment
of a guardian or conservator if the child is placed in the temporary custody of a family
member or other individual. In the event this child is placed in the custody of an
individual who was previously a legal parent for the child, even if parental rights have
been terminated or relinquished, payment of the adoption subsidy will cease.
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003.02 FINALIZING GUARDIANSHIP. When guardianship is determined to be the
permanency objective for a child in the custody of the Department, the prospective guardian
is responsible for retaining legal counsel to finalize the guardianship. Once the Department
receives an order from the court which establishes guardianship, the Department no longer
has any authority or responsibility for the child except as might exist in a guardianship subsidy

agreement.

003.03 EXTENDED GUARDIANSHIP ASSISTANCE. A Young Adult who was previously
adjudicated to be within the meaning of Nebraska Revised Statute (Neb. Rev. Stat.) 8 43-
247(3)(a) or the equivalent under tribal law is eligible for the extended guardianship assistance
program if the young adult meets the eligibility requirements in Neb. Rev. Stat. § 43-4511.
Participation in the Bridge to Independence program will permanently terminate eligibility for
the extended guardianship assistance program.

003.03(A) USE OF FUNDS. A guardian who receives payment of extended guardianship
assistance shall use the guardianship assistance funds for the benefit of the Young Adult.
The Department will consider use of the guardianship assistance funds on the following
supports and services as using the funds for the benefit of the Young Adult:

i Clothing purchases;
Incidental items;
Insurance;
Food;
Housing, other than maintenance of the guardian’'s home;
Education;
Medical expenses; or
Other services and supports the Department determines will help the Young
Adult transition into adulthood.

EEEEER

s

-

,-\
<.

003.04 EXTENDED ADOPTION ASSISTANCE. A Young Adult who was previously
adjudicated to be within the meaning of Neb. Rev. Stat. 8 43-247(3)(a) or the equivalent under
tribal law is eligible for the extended guardianship assistance program if the young adult meets
the eligibility requirements in Neb. Rev. Stat. § 43-4512. Participation in the Bridge to
Independence program will terminate eligibility for the extended adoption assistance program.

003.04(A) USE OF FUNDS. A parent who receives payment of extended adoption
assistance shall use the adoption assistance funds for the benefit of the Young Adult. The
Department will consider use of the adoption assistance funds on the following supports
and services as using the funds for the benefit of the Young Adult:

(i) Clothing purchases;

(i) Incidental items;

(iii) Insurance;

(iv) Food;

(v) Housing, other than maintenance of the guardian’s home;

(vi) Education;

(vii) Medical expenses; or

(vii) Other services and supports the Department determines will help the Young

Adult transition into adulthood.
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TITLE 395 CHILDREN AND FAMILY SERVICES: PROTECTION AND SAFETY
CHAPTER 5 INDIAN CHILD WELFARE ACT

001. DEFINITIONS. The following definitions apply:

001.01 INDIAN CHILD WELFARE ACT. The Indian Child Welfare Act includes:
(A) Nebraska Revised Statute (Neb. Rev. Stat.) § 43-1501 et. seq. and
(B) 25 U.S.C. §1901 et. seq.

002. CASE REVIEWS.

002.01 The Department will review Indian Child Welfare Act (ICWA) cases in the same
manner _as non-Indian Child Welfare Act (ICWA) cases utilizing the same time frames and
sample size and will monitor the cases for compliance with the Indian Child Welfare Act

ICWA).
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TITLE 395 CHILDREN AND FAMILY SERVICES: PROTECTION AND SAFETY
CHAPTER 9 ALTERNATIVE RESPONSE

SHAPTER O-ALTERNATIVE RESPONSE

001. SCOPE AND AUTHORITY. These regulations implement Alternative Response as
authorized and-reguired by Nebraska Revised Statute (Neb. Rev. Stat.) 8§ 28-712 and 28-712.01
and contemplated by Neb. Rev. Stat. § 28-710.01.

9-0021. DEFINITIONS:. Definitions contained in Neb. Rev. Stat. § 28-710 and the following
definitions apply to this chapter:

002.01 INTAKE ACCEPTED FOR ASSESSMENT. intake-AcceptedforAssessment means a

A report received by the Department Child Abuse and Neglect Hotline that creates concern
for the safety of a child and includes information stated by the reporting party and collateral
information gathered by the Department.

002 02 CARETAKER Caretaker as defined by mean&arparem—testepparem—tam{Mnembep
, vi —Neb. Rev. Stat. § 71-6721(3).

002.03 HOUSEHOLD MEMBER. Heuseheld-Member means aAny person who has significant
in-home contact with a child and includes individuals who have a familial or intimate
relationship with any person in the home.
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002.04 FAMILY PLAN. A plan developed by the family, in collaboration with the Department,
to address familial needs that may potentially relate to child safety. The plan may identify
individuals or services which could help support or meet the needs of the family.

002.05 EXCLUSIONARY CRITERIA. Exelusionary-Criteria means €Criteria which, if alleged
or otherwise learned by the Department, automatically excludes an Intake Accepted for
Assessment from eligibility for Alternative Response. Exclusionary Criteria include:

(2) pPhyS|caI abuse of a ch|Id e-}endepmeﬂageuef—&*%fehmqgranm}uﬁq&me—head—er
#} which resulted in serious bodily injury te-a-€hild
as deflned in Neb. Rev. Stat § 28-109(20); or {iv is likely to cause death or severe
injury to a child;

&

(32) sSexual assault of a child as defined in Neb. Rev. Stat. 8§ 28-319.01, 28-320.01;

(43) sSex trafficking of a minor as defined in Neb. Rev. Stat. 8§ 28-830(14), 28-831(3);

(54) sSexual exploitation of a child as defined in Neb. Rev. Stat. § 28-707(d);

(85) rNeglect of a child resulting in serious bodily injury as defined in Neb. Rev. Stat. §
28-109(20);

(#¥6) aAllegations that require Child Advocacy Center, Llaw Eenforcement, and
Department coordination as set forth in {Neb. Rev. Stat. § 28-728(3)(d)(iii)};

(87) aA Household Member allegedly has been convicted of a crime that resulted in the
death of a child or has criminal charges pending for a crime that resulted in eaused
the death of a ch|Id

(268) aA Household Member has been conwcted of or has crlmlnal charqes pendlnq for
uses—or manufacturesing methamphetamine or other controlled substances as
defined in Neb Rev. Stat §§ 28 401 28 405;

(&39)aA child resides with a Household Member whose parental rights have been
terminated errelinguished during a court-involved case;

(3410) aAbuse or neglect of a child who resides with (i) the subject of an active Traditional
Response or (ii) anindividual or family that is receiving services through the Children
and Family Services BESES Protection and Safety section or (iii) an individual or

family who is involved in juvenile court petition pursuant to Neb. Rev. Stat. § 43-
247(3)(a);

(&511) eChild abuse or neglect has occurred in an out-of-home setting;

(3612) aA Household Member has a prior court substantiated report of child abuse or
neglect or is a sex offender who is on the sex offender registry; and

2
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(2913) ILaw enforcement has C|ted a Caretaker for the Chlld abuse or neglect alleged in
the Intake Accepted for Assessment—anel—

002.06 REVIEW, EVALUATE, DECIDE (RED) TEAM. Review,Evaluate-Decide(RED)Feam

means—a A team of staff within the Department that reviews and evaluates Intakes Accepted
for Assessment that include at least one Review, Evaluate, Decide (RED) Team Criteria and
no Exclusionary Criteria.

002.07 REVIEW, EVALUATE, DECIDE (RED) TEAM CRITERIA. Feam—Criteria—means
eCriteria which, if alleged or otherwise learned by the Department, requires the Review
Evaluate, Decide (RED) Team to review and evaluation to determine eligibility for Alternative
Response. Revrew Evaluate DeC|de (RED) Team Crlterra mcIude

(21) aA Caretaker exhibitsing symptoms related to significant mental iliness including but
not limited to psychotic behaviors, delusional behaviors, and danger to self or others;

(42) tThe family has had another Intake Accepted for Assessment within the past six
months and AND includes two or more children under the age of five or one child
under the age of two;

(53) tThe famlly is currently receivesing an Alternatlve Response

(84) aA Household Member or alternate Caretaker has a history of using or
manufacturing methamphetamine or other controlled substances as defined in Neb.
Rev. Stat. 8§ 28-401, 28-405:; or

(5) Domestic violence involving a Caretaker and the alleged perpetrator lives in the
home with access to the child or Caretaker.

9-0032. RESPONSE ASSIGNMENT PROCESS.

9-0032.01 SCREENING. Sereening: tThe Department will screen each Intake Accepted for
Assessment for the presence of Exclusionary Criteria and each Intake Accepted for
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Assessment that includes no Exclusionary Criteria for the presence of Review, Evaluate,
Decide (RED) Team Criteria.

9-0032.02 REVIEW, EVALUATE, DECIDE (RED) TEAM REVIEW. FeamReview: Within-ene
ooulosbusinosedoar oo roecdncon ntnle fecootod dor Aesocomenit thot meludes DED
Feam-Criteria—the The Review, Evaluate, Decide (RED) Team will review and evaluate the
an Intake Accepted for Assessment that includes Review, Evaluate, Decide (RED) Team
Criteria to determine whether it is eligible for Alternative Response.

9-0032.03 RESPONSE ELIGIBILITY. Response-Eligibility: The Department will determine
eligibility for Alternative Response based upon the presence or absence of Exclusionary
Criteria and Review, Evaluate, Decide (RED) Team Criteria. If an Intake Accepted for
Assessment includes:
(A)H e0One or more Exclusionary Criteria, it is ineligible for Alternative Response;
(B)@#H) aNo Exclusionary Criteria and no Review, Evaluate, Decide (RED) Team Criteria, it
is eligible for Alternative Response; and
(C)¢iye0One or more Review, Evaluate, Decide (RED) Team criteria and no Exclusionary
Criteria, and AND the Review, Evaluate, Decide (RED) Team reaches a 4ranimous

decision that it is eligible for Alternative Response, it is eligible for Alternative
Response.

Each Intake Accepted for Assessment thatis eligible for Alternative Response WI|| be assmned
to Alternative Response.

9-0032.05  REASSIGNMENT FROM ALTERNATIVE RESPONSE TO TRADITIONAL
RESPONSE. : The
Department will automatlcally transfer a famlly from Alternative Response to Traditional
Response if (i) a safety threat is present that cannot be managed through an in-home safety
plan; (ii) it cannot assess child safety; (iii) law enforcement notifies the Department that they
will-continue-investigating have cited the Caretaker for the child abuse or neglect alleged in
the Intake Accepted for Assessment; (iv) the Caretaker receiving Alternative Response
requests Traditional Response; or (v) it learns a Household Member allegedly caused the
death of a child.

A family will not be reassigned to Traditional Response based upon the family’s decision not
to enroll or participate in Alternative Response services if the comprehensive assessment is
complete and AND the child is determined to be safe.

If a family is reassigned to Traditional Response individuals may be subject to having their
name placed on the Central Registry efChild-Protection-Cases. Individuals will receive written
notice if their name is placed on the Central Registry efChild-Protection-Cases in accordance
with Neb. Rev. Stat § 28-713.01 (2).
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9-0043. ALTERNATIVE RESPONSE SERVICES AND INTERVENTIONS.

9-0043.01
satety—andnsteeﬁutw&mal#eatment Each famlly assmned to Alternatlve Response WI|| be

offered supports and services as available and appropriate based on the Department’s
assessment of safety and risk of future maltreatment.

9-0043.02 .
fam+|y—part|e+patqu—Attematwe4¥espense anomq assessment of ch|Id safety and nsk of

maltreatment will continue so long as the family participates in Alternative Response

9-0043.03 Participation in Alternative Response becomes voluntary once the Department
completes the comprehensive assessment and determines that no safety concerns are
present.

004.04 For each child in the family, the Department may contact all parents and Household
Members as part of the assessment process and may engage all parents and Household
Members in the development of the Family Plan.

9-0054. NOTICE AND APPEAL.

9-0054.01 NOTICE. Netice: The Department will provide written notice to families assigned
to Alternative Response. This written notice will explain the Alternative Response process
including assessment of safety and risk, criteria for reassignment of a family from Alternative
Response to Traditional Response, and the family’s rights to terminate participation in
Alternative Response.

9-0054.02 GRIEVANCE PROCESS. Grievanee—Process: Families receiving Alternative
Response may file a grievance following the same grievance process available to families
receiving Traditional Response pursuant to Neb. Rev. Stat. § 81-603.

Families may not grieve assignment or reassignment to Traditional Response or actions of
any person not employed by the Department.

9-0065. TERMINATION OF PARTICIPATION.

9-0065.01 Alternative Response terminates upon (i) reassignment of a family to Traditional
Response; (ii) request of the Caretaker receiving Alternative Response after completion of the
comprehensive assessment (Neb. Rev. Stat 88 28-710 & 28-712.01(3)); or (iii) Closure of
Alternative Response.

9-0076. COLLECTION, SHARING, AND REPORTING OF DATA.

9-0076 01 Data will be coIIected and shared at the Department s dlscretlon Ihe@epa#tment
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